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Principles and Procedures for Faculty Grievances

at the New School for Social Research

Introduction

University policies and procedures can help the academic community function better.
When faculty grievances arise, faculty members and administrators will benefit from
having clearly established guidelines and procedures to be followed. Of course, it is not
possible to foresee the circumstances under which members of the faculty will believe that
they have been treated unfairly — by other faculty members in their department, their chair,
or their Dean. Often, further information and communication will clarify decisions and
expectations. In any case, experience has shown that it is helpful to all parties when there

are clear procedures for the presentation and resolution of faculty grievances.

The principle of the faculty member’s right to appeal decisions

The New School for Social Research is committed to the principle that all full-time and
part-time faculty members in each academic division have the right to appeal decisions of

their department, chair, or Dean.

At the same time, the University requires the Dean of each academic division to determine
the teaching needs of the academic division and ensure the fitness and competence of its
faculty members. As indicated in the Guidelines on the Rights and Responsibilities of
Faculty Members, detailed and rigorous procedures are followed in the consideration of
fitness and competence. Faculty members have the right to appeal the procedural aspects
of decisions that bear on the determination of their fitness or competence. They do not

have the right to appeal the substantive conclusions of such decisions.

The University procedure for hearing faculty grievances

A. The membership and responsibilities of faculty grievance committees



Each academic division should have a grievance committee of at least four members of the
division including at least two faculty members. The grievance committee is charged to

receive and hear grievances of faculty members of that academic division. The Dean of
the academic division ordinarily will designate the membership including the chair. The
Dean should consult with the established faculty council or executive committee before

selecting and announcing the membership.

The academic divisions should be sensitive to potential conflicts of interest in designating
the individuals to hear faculty grievances. The Dean is responsible for informing the
Provost of the University whenever there is a concern about the possibility of a conflict of
interest in hearing a particular grievance. The Dean and the Provost may make changes in

the membership of the grievance committee to eliminate a potential conflict of interest.

B. The grievance procedure

Faculty members should present a brief summary of their grievance (1 or 2 pages) in
writing to the chair of the grievance committee. The committee may decide to hear oral
testimony only, or require a fuller written statement of the grievance. It should attempt to
resolve the outstanding issues through conversation with the faculty member who brings
the grievance and the individual or department against whom the grievance is brought,
before reaching a conclusion to its consideration of the grievance. At the end of the
hearing, a short written statement on the consideration of the grievance and all findings

should be presented to the Dean as well as to the faculty member and the other party.
The faculty member should schedule a conversation with the committee chair promptly

after receiving the report on the hearing. The committee chair and the faculty member

should discuss the issues raised in the grievance and review together the findings.

C. The right to appeal the outcome of the initial hearing of a grievance



Faculty members have the right to appeal the findings and the recommendations of the
initial hearing of their grievance to their Dean. If, after discussing the matter with the
committee chair, the faculty member chooses to appeal the outcome of the first hearing, the
Dean should also attempt to resolve the issues at dispute through conversation with the
parties. If a resolution still cannot be reached, the Dean will prepare a written report on his
or her consideration of the grievance, with recommendations to the Provost. The Provost
may choose to accept the recommendations of the Dean, or to conduct a final hearing of
the grievance. If the recommendations are accepted, the Provost will release the report and

the recommendations to the faculty member.

If the grievance involves a decision about the faculty member’s fitness or competence, the
procedures and standards of review expressed in the Guidelines on the Rights and
Responsibilities of Faculty will apply. The Provost will make the determination of

whether a faculty grievance is considered to involve fitness or competence.

The application of the faculty grievance procedure in the academic divisions

All of the academic divisions are expected to make known to their faculty members the
University procedure for enabling faculty members to grieve. The Dean of the academic
division should discuss with its faculty how the University’s grievance procedure will be
implemented in the academic division. The procedure of every academic division must be

fully consistent with the principles and procedures for faculty grievances stated above.
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Faculty members have the righ}té’ appéafthe findings and the recommendations of the
initial hearing of their grievance to their Dean. If, after discussing the matter with the committee
chair, the faculty member chooses to appeal the outcome of the first hearing, the Dean should
also attempt to resolve the issues at dispute through conversation with the parties. Ifa res;olution
still cannot be reached, the: Dean will prepare a written report on his or her consideration of the
grievance, with recommendations to the Provost. The Provost may choose to accept the

recommendations of the Dean, or to conduct a final hearing of the grievance. If the

recommendations are accepted, the Provost will release the report and the recommendations to

the faculty member.
If the grievance involves a decision about the faculty member's fitness or competence, the
2

procedures and standards of review expressed in the Guidelines on the Rights and

Responsibilities of Faculty will apply. The Provost will make the determination of whether a

faculty grievance is considered to involve fitness or competence.

The application of the facultv grievance procedure in the academic divisions

All of the academic divisions are expected to make known to their faculty members the
University procedure for enabling faculty members to grieve. The Dean of the academic division
should discuss with its faculty how the University's grievance procedure will be implemented in

the academic division. The procedure of every academic division must be fully consistent with

the principles and procedures for faculty grievances stated above.




NEW SCHOOL FOR SOCIAL RESEARCH

68 WEST 1218 STREET
NEW YORK, N.Y. 10011

OFFICE OF THE PRESIDENT

September 1, 1993

Dear Judith:

The handling of the promotion cases for Professors Jose Casanova and Diane
Davis raises a number of central issues about the standards for promotion now
prevailing in the Graduate Faculty. They are difficult issues, but I would like
to open a discussion on them at the start of your deanship.

Both cases came forward with strong endorsement from the department and
from the tenure committee. Dean Wolfe did not forward the Casanova

| recommendation and sent forward the Davis recommendation with clear
reservations about the quality of her scholarship.

In my view, neither case should have been brought forward by the tenure
committee. I enclose my letter of April 30 to Dean Wolfe concerning
Professor Hattam’s tenure in which I articulated the standard I thought should
prevail for tenure decisions:

I do not think the Graduate Faculty should award tenure on the
basis of a single book (the revised and expanded dissertation)
just published and not yet reviewed. In the best of
circumstances, I would want to see at least the manuscript for
the second project and one or two articles from that project
published in referred journals.

I believe the Graduate Faculty should have a tenure standard
equal to the most distinguished institutions in the United States.
It should not regard itself as an institution at a comparative
disadvantage, and therefore offer tenure early in order to gain a
competitive edge. Because it is small, makes few appointments,
and has no margin for error, the Graduate Faculty should grant
tenure in most cases, based chiefly on a solid record of
scholarly accomplishment and not on promise, although there
will always be unusual cases where we should respond to

exceptional promise.
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I also expressed my concemn that tenuring a candidate from outside
prematurely would lower the overall standard for tenure. It seemed to me that
might especially affect the process for internal candidates where the standard
had not been high enough in some cases.

Professor Hattam was further along than either Professors Davis or Casanova,
since she had already published a book and there had been response to it in the
academic world. With reservations I acceded to the faculty’s wishes and
approved tenure for Hattam, but I explained that I would not react favorably to
another recommendation that I considered premature. I said that I expected no
more premature recommendations from the political science department nor
would I expect to see such recommendations from other departments except in
the rarest of circumstances.

The issue of the standard for internal tenure has been a serious concern of
mine throughout my presidency. I enclose a copy of a letter to Dean
Katznelson on January 12, 1988 in which I indicate the reasons why I think
tenure from within the Graduate Faculty will not be a frequent occurrence. A
process through which the facuity, you, the Provost, and I can talk through -
these issues and reach consensus is much needed.

I do not take lightly overturning a faculty recommendation endorsed by the
Dean. In only one previous case over 11 years, that of Professor Malatesta,
have I implemented an independent judgment at variance with the faculty and
the Dean’s recommendation. I have tried to indicate my discomfort about a
number of decisions along the way, with the hope that the faculty would be
sensitive to my concens. The recommendations of Casanova and Davis
clearly depart from the standard I have articulated. Thus I am left with no
choice but to fulfill my responsibility to protect the standard of appointment
and conclude that neither Casanova nor Davis should receive tenure at this
point. I have an alternative proposal for each of these colleagues which is the
subject of separate letters to you.
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I look forward to jcipating in whatever process you and the faculty devise
to discuss the tenure standard for the Graduate Faculty.

Sincerely,

JFF/es

Enclosure

Dean Judith Friedlander
Graduate Facuity
AL/Room 240
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MEMORANDUM
November 1, 1991

TO: General Faculty
RE: Faculty Research and Travel Committee
FROM: Jacob Landynski, Chairman

The Faculty Research and Travel Committee, consisting of one
representative from each department, was established in 1967 to
administer a budget of $6,000 allocated that year (for the first
time) by the Board of Trustees for travel and research by members
of the Graduate Faculty. The current budget is $25,000. Past
experience shows that the lion’s share of the budget is used to
assist faculty members attending national and regional
professional meetings, with the remainder devoted to pressing
research needs.

What follows is a summary of the priorities, reimbursement
rules, and procedures adopted by the Committee over the years.

PRIORITIES

If the sum of $25,000 were to be evenly divided among the 70
members of the executive faculty, each member would receive
$357.14 annually. The budget is thus clearly inadequate to
completely fund all travel and research needs of the faculty. A
system of priorities is therefore considered essential. Those
applying after the $25,000 has been exhausted cannot be
supported. The Committee grants priority status to requests for:

1. Travel

a. Attendance at professional meetings in North America in a
participatory capacity (e.g., presentation of paper,
discussant, program chairperson). Reimbursement is not
provided for attendance at local meetings (New York City
area).

b. Attendance in a non-participating capacity where the
faculty member is the sole representative of his/her
department and attendance is regarded as essential by
the department chairperson. Limited to major
professional meetings at which placement services are
provided.

c. Attendance in a non-participating capacity at a major
professional meeting. Limited to one meeting annually
and to a maximum reimbursement of $100.



2. Typing

Assistance is provided for typing of manuscripts for
articles to appear in scholarly journals and periodicals at

$2.00 per double-spaced page.

3. Reprints

Reimbursement is provided for up to 100 reprints of
scholarly articles published by faculty members. (Where the
journal in question provides contributors with a number of
free copies but fewer than 100, the committee will reimburse
for the difference. Thus, the receipt of 50 free copies
allows reimbursement for only 50 more. Requests should
therefore state if, and how many, reprints were received
without cost.)

All other requests are considered to have a lower priority
but will nevertheless be sympathetically considered by the
Committee. Funds have been allocated in recent years for, among
other things, attendance at scholarly meetings abroad (maximum
reimbursement of $600); xeroxing of research materials not
available in the New School library; hiring of a research
assistant with foreign language skills not possessed by work-
study students; hiring of a student for special research
assistance (reimbursement at rates paid by the New School for
type of work involved); payment of human research subjects;
purchase of special laboratory equipment; typing of a book-length
manuscript; translating and editing. Requests of a lower priority
nature must be submitted for approval to the Research and Travel
Committee (c/o GF Dean’s Office).

REIMBURSEMENT RULES

1. The Committee authorizes reimbursement for travel and
research expenses incurred by faculty members but does
not make cash advances. Normally this creates no
difficulty since most travel bills are charged directly
to the University travel agent or to credit cards. In

cases of urgent financial need, requests for advances
should be submitted to the Dean’s Office.

2. Reimbursement for travel to scholarly meetings includes
full train or plane (tourist class only) fare,
transportation to and from airport or train stations,
registration fee and $65 per day for hotels and meals.

3. a. Reimbursement for typing expenses is limited to $2.00
per double-spaced page (with the exception of
technical materials such as graphs).
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b. The Committee does not reimburse for the typing of
manuscripts which are likely to yield a profit to
their authors when published (e.g., textbooks, books

of general interest).

The maximum expense for typing of scholarly
manuscripts which will be reimbursed in one academic

year is $500.

Authorization for purchase of equipment by a colleague is
made contingent upon assurance that ownership of the
equipment will revert to his/her department upon
conclusion of the experiment.

To assure that all members of the faculty are equitably
treated, a limit of $900 has been placed on funds
allocated to any faculty member, each academic year.
(This sum may require revision by the Committee,
depending on demands on available resources.)

Emeriti and full-time visiting professors are entitled to
draw on the Committee’s funds.

PROCEDURES

The procedures are as follows:

1.

In the case of the "priority" items listed above (travel
to meetings in the United States or Canada; typing of
article manuscripts; article reprints) it is not
necessary to submit prior application. The Committee will
try to honor all legitimate requests for reimbursement
upon receipt of a properly filled-out check disbursement
form accompanied by the required bills or receipts
(hotel, plane, typing, etc.) Requests not accompanied by
a check disbursement form, receipts, or other required
documentation will promptly be returned. Please note that
the Accounting Department will not make reimbursements
without original bills or receipts. Requests for
reimbursement should be forwarded to Deborah McTigue in
the Dean’s Office.

In all other cases, prior application should be made to
the Committee. A letter or memo should be forwarded to
Deborah McTigue briefly and accurately stating the nature
and significance of the research, as well as the expense
involved. The request will be submitted as expeditiously
as possible to the Chair and other members of the
Committee for review and approval. The applicant will be
informed in writing of the outcome. If the application is
approved, reimbursement will take pPlace following
submission of a check disbursement forpm accompanied by
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original bills or receipts. Reimbursement checks will be
mailed directly to your home so be sure to include a
complete and current mailing address on the check

disbursement form.




OFFICE OF THE DEAN/ GRADUATE FACULTY/ NEW SCHOOL FOR SOCIAL RESEARCH

September 25, 1990

TO: Members of the Executive Faculty

FROM: Alan Wolfe (j&bd

RE: Special Faculty Meeting (Monday, 10/8, 2:30-4 pm, Rm. 242)

In preparation for our meeting on October 8 to discuss the
University's policy on discriminatory harassment, I am circulating
three recent articles on the subject: (1) Thomas Grey's article
from Reconstruction outlining the Stanford policy; (2) a critique
of the Stanford policy by Nat Hentoff from The Village Voice; and
(3) brief materials from Chaplinsky v. New Hampshire, the Supreme
Court case that first used the term "fighting words."
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There comes a time when Jreedom of speech is not in the
best interest of this country,.and we've reached that point.

—Representative Jim Inhofe, Republican of Oklahoma,
supporting the flag-protection amendment to the Constitu-
tion, Tulsa World, June 12

with fundamentalists who believe . .
important than individual rights.

—Nadine Strossen, professor, New York Law Schoot
and general counsel to the ACLU, where she is a leader in
the internal battle to prevent the ACLU from bowdlerizing
the First Amendment

Once you open certain doors, they swing both ways.
—Anna Quindlen, The New York Times, August 12

. group rights are more

Index on Censorship is an international monthly based
in England that exposes suppression of speech wherever it
occurs. Like in the United States. In the June issue, Gara
LaMarche, programr director of the Freedom-to-Write
Committee of PEN American Center, teils the world about
grim doings in: the United States: creeping censorship: on
college campuses. : )

He cites a quote by a black student-government leader at-
- | Stanford acouple of. years- ago:. “We don’t" put.as many
restrictions on' freedom of speech as we should.”

Also, at Stanford, among_the strongest supporters of a
proposed student speech code that would punish users of
racist and other offensive speech were- the “Asian, Black,
Jewish, and Native American Law Students Associations.”
From their ranks—and their counterparts at more and
more colleges and universities—will come the judges; law
professors, lawyers; and journalists. of the first part of the
next century,

civil-liberties:cases:says: “The generation coming:up—with
exceptions—is largely ignorant of civil liberties.” And.
many in that generation do believe that the First Amend-
ment is too permissive. Certain highly offensive words and
ideas' should. not be: allowed.

At first, during the debate at Stanford as to whether there
should be speech police on campus, I was somewhat en-
couraged. Professor Gerald Gunther, arguably the nation’s
leading scholar in constitutional law, was among those
leading the fight for free-expression. And I came in contact
with a group of Stanford students who were astounded that
so great a university would even consider censoring speech.
But there were a good many students on the other side.
And most important, a substantial number of faculty mem-
bers—including, I kid you not, professors at the law school.
Toward the end, when it looked as if the righteous
censors were going to win, the one hope left was the

“eopte [l Y VO - -
0 | mm——

Are People of Color
Entitled to Extra
Freedom of Speech?

Now we have minorities and feminists and the left allied -

A woman. | knowwho works. more than full-time on-

president of Stanford, Donald Kennedy, who had the au-
thority to overrule the adoption of a speech code. Kennedy
had been steadfastly against censorship on campus, having
pointed out last year that once speech is restricted, ideas
will also inevitably be policed, and self-censorship will
become the normal way of survival for a Stanford student.

But this year, Kennedy knew which way the wind was
finally blowing, and he asserted his leadership by following
the apparent majority on campus.

So now, at this renowned institution of free inquiry,
there are categories of prohibited words. From the Stanford
speech code:

“Speech or other expression constitutes harassment by
personal vilification if it:

“a) is intended to insult or stigmatize an individual or
small number of individuals on the basis of their sex, race,
color, handicap, religion, sexual orientation, or national
and ethnic orgin; and

“b) is addressed directly to the individual or individuals
whom it insuits or stigmatizes; and

“c) makes use of insulting or ‘fighting’ words or mon-
verbal symbols.” '

At Stanford, you now have to police yourself before you |
speak, but even that won’t help because the new policy is.as.
clear as mud. How do you determine that someone-intend- | ..
ed 1o insult? Intended to “stigmatize™? Which “non-verbal- |
symbols™ can get you suspended or expelled?” ot

And what is a “fighting word™ To whom?- DT S

Fighting words, according to the Stanford speech: code,. |-
are words that by their “very utterance- inflict injury or |
tend. to incite to-an immediate breach of the. peaces™ |-

That hardly helps prevent you from getting inte: trouble:
unless you know, in advance, what particular setof words: |
will ignite each particular student. The least Stanford:can: .
do is interview every student and then provide all students:
with a list of the specific words that will cause eacinofithe: |
other students to explode. And, by the way, whemdoes; a- [}
word “tend” to incite? - ¥ h

Stanford—like the University :
Emory, the University of Wisconsin (now being sued by:the-
state affiliate of the ACLU), the University of Buffalo:Law
School, and many other campuses—is now in the business

of sifting and weighing the utterances of its. students; in | -3

order to determine the worthiness of their speech.
Stanford prides itseif on being one of the elite univelsitim,

and yet the majority of its faculty and students have yet to
learn so basic a historical truth as this—stated by Eleanor
Holmes Norton, former chair of the federal Equal Oppor- |
tunity Commission under Jimmy Carter and now a law p
professor at Georgetown: ‘;

“It is technically impossible to write an anti-speech code |
that cannot be twisted against speech nobody means to bar.

of California. system, |: .-




college is spectacularly stupid. In one
has made itself a foolish institution.
And it has diminished its students. Steven Rhode, a
constitutional lawyer and co-chair of the Los Angeles Bar
Association-Bill of Rights. Bicentennial Committee, points
t: _—
O““A university campus;. whether public or private, must
be a place for robust, wide-open, and free discussion.
Students bring to college ail their prejudices, their fears,
their doubts, their misconceptions. If they spend four years
cooped up under repressive regulations, they might well
dutifully obey the rules, offend no one, and leave with all
their prejudices,. fears, doubts, and misconceptions firmiy

intact.

«Punishing bigoted speech only treats thp symptoms, not
the disease. It often creates martyrs and drives them under-
ground, where they attract new, impressionable followers.

“It‘istechnically.a s ~ are- so- powerfuls

R

.
means:to.bar.’’ free speech than |

others. o
law professor Robert Rabin, who-is chairman of the Stu-

the Faculty Senate on whether the Stanford speech code
should pass, Professor Michael Brautman offered Rabin a
hypothetical: : U

In an angry exchange with a- white student, a black i
student calls him a “honky son-of-a-bitch.” I assume, said
Brautman, that language would be prohibited under the
speech code.

“No,” said Professor Rabin. As reported in a document
of the Student Conduct Legislative Council, Rabin went on-
to explain that the proposed Stanford speech policy takes
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on the pretext that they themselves [the bigots] are an.|
‘oppressed' minor= |-
ity,” whose: ‘truths’

~F

Cx:

.tk e i wiriFo. - they are banned:
| impossible towrite: ", % "p i |
an-anti _ment’™ TR
-+ an_:;antl-smech-z, R R +»g3uﬂt~ Stanfords|
, . as- also gone be-|"

code that cannot yond the contin-
. petwisted against: .~ °uS chill of speech| -

codes to openly: |-

. . s plgy i~ institute the-policy |:
speectr thatnob .. that some people |

“y"  should. have more |

One of the leading supporters: of the speech polices is.|

dent Conduct Legislative Council. During the debate-in |:

Accordingly, “calling a white a ‘honky,’ ” said Professor
Rabin, “is not the same as calling a black a ‘nigger.’”

Behold the new, innovative Stanford Sliding Scale of
Free Speech!

Under this notion that some peopie deserve more free
speech than others, punishment of bad speech is measured
by which groups have been more discriminated against
over time. Members of those groups get extra free speech.

One assumes, then, that a student charged with anti-
Semitism will get a heavier punishment than someone who
has insuited a WASP because Jews, lord knows, have been
discriminated against more often and certainly longer than
any other religious group.

As for ethnicity, what about Native Americans? In view
of the length of their brutal mistreatment here, shouldn’t
they be more protected from harassing speech than any
other ethnic group? What about Italian Americans? They
claim, with justification, that they have historically been
the targets of deep-rooted discrimination. Will a Stanford
student suffer greater punishment for insulting an Italian
Catholic student by contrast with making a Presbyterian
feel bad?

Am I trivializing Stanford’s good intentions? No, Stan-
ford did that all by itself.

A visiting profesor at the law school there is Mari J.
Matsuda, who has become one of the more renowned
advocates nationally of a sliding scale of free: speech. Ac-
cording to- The New York Times (June 29), she says—as
paraphrased by~ the- Times—that “freedom of: speech
should belong mainly to-the powerless rather than-those in
power. In her. view, the powerless are- all members. of

‘outsider’ groups,.like blacks and women, no matter how |

affluent and influential: the individual.” I

In some circles, this is a version of “communitarianism.”
(The values and priorities of the group should. be- para-
mount.) The individual, therefore, acquires his orherdeep~
est identity as a member of the group. And he or she-will be
rewarded as a member of the. group. Part of that reward
will be free: speech—more free speech than members of
lesser groups.

But what will happen if the individual uses his or her free
speech to criticize his or her group? Will he or she-still be
entitled to. any. free speech- at all? -

No matter what today’s communitarians say, speech
remains free only so long as each individual remains free to
speak against any and all groups.

The history of any country at any time will bear that out.
Our own history has abundant evidence in that regard. Our
colleges and universities are now mindlessiy adding to that

evidence.

the position that the white majority, as a whole, should not

be protected from hateful speech as much as groups that
have suffered discrimination.




RESPONDING TO
ABUSIVE SPEECH ON CAMPUS:
A MODEL STATUTE
“

Thomas C. Grey

n recent years, Stanford, like many other American
universities, has witnessed a number of incidents in
which students have abused their colleagues with racist
and homophobic speech. Authorities have had to decide
what, if any, forms of abusive speech should be held to
violate the University’s student code of conduct. There
has been much debate on campus about how to balance
competing values of non-discrimination and decency
on the one hand and free expression on the other.

The campus disciplinary system is governed by an
Honor Code, which covers offenses against academic
integrity, and a Fundamental Standard, which requires
students to show “such respect for the rights of others as
is expected of good citizens.” Over the years, this latter
provision has been enforced mainly against physical
assaults and property offenses committed on campus.
In matters implicating freedom of expression, Stanford,
though a private university not bound by the First
Amendment, has nonetheless committed itself in recent
years to complying with federal constitutional free

speech doctrine.

As a teacher at Stanford Law School who has served
on the campus judicial council, I have proposed the
following provision for adoption by the University’s
legislative body. The proposal attempts to mesh a
concept drawn from anti-discrimination policy—the
idea that maintaining a hostile environment may consti-
tute invidious discrimination—with one of the recog-
nized, though controversial, exceptions to the First
Amendment’s ban on content-based restrictions of free
expression—the so-called “fighting words” doctrine.'

' Editorial note: Below Professor Grey describes “fighting
words” as “words, pictures or other symbols that, by virtue

50 @ RECONSTRUCTION

I believe that racist, homophobic, and other types of
abusive speech are serious problems. I also think that
some of the efforts to deal with these problems threaten
tosstifle salutary debate on issues involving race, sexual
preference, and other concerns. Here I have tried to
define for prohibition a limited form of expression that
is discriminatory, assaultive, and plays no essential part
in the exposition of ideas. I offer it for discussion and
for whatever practical help it may provide to others who
are trying to deal with verbal abuse on American cam-
puses.

of their form, are commonly understood to convey direct
and visceral hatred or contempt for human beings on the
basis of their sex, race, color, handicap, religion, sexual
orientation, or national and ethnic origin.” The term be-
came part of federal constitutional law in 1942 when the
Supreme Court upheld the conviction of a person prose-
cuted for having called a police officer “a God damned
racketeer” and “fascist.” According to the Court

There are certain well-defined and narrowly limited
classes of speech, the prevention and punishment of
which have never been thought to raise any Consti-
tutional problem. These include the lewd and ob-
scene, the profane, the libelous, and the insulting or
*“fighting” words—those which by their very utter-
ance inflict injury or tend to incite an immediate
breach of the peace. It has been well observed that
such utterances are no essential part of any exposi-
tion of ideas, and are of such slight social value as a
step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in
order and morality.

Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72
(1942).



What is required in addition is that the form of
expression used must include the standard abusive
epithets or their equivalents—for example, terms such
as “nigger,” “kike,” “faggot,” or the use of KKK sym-
bols directed at African-American students or Nazi
symbols directed at Jewish students. The expression
“commonly understood” is added to narrow the discre-
tion of enforcement authorities; it is meant toensure that
forms of expression thought to be insulting or offensive
by a social group or certain members of a group do pot
qualify as vilification unless those forms of expression
are generally so understood across society as a whole.
For example, the Confederate flag, though experienced
by many African-Americans as a racist endorsement of
slavery and segregation, is still widely enOL-lgh accepted
as an appropriate symbol of regional identity and pride
that it would not, in my view, fall within the “commonly

understood” restriction.

7. Does not the narrow definition of vilification
imply approval of all “protected expression” that
falls outside the definition?

Not every form of speech or conduct that is “pro-
tected” in the sense of being immune from disciplinary
sanction is thereby approved or endorsed by the Stan-
ford community. For example, while interferenee with
free expression by violence or threat of violence vio-
Jates the Fundamental Standard, less overt forms of
silencing of diverse expression, such as too hasty charges
of racism, sexism, and the like, generally do not. Yet the
latter form of silencing is hurtful to individuals and bad
for education; as such, it is to be discouraged, though by
means other than the disciplinary process.

Similarly, while personal vilification violates the
Fundamental Standard, even extreme expression of
racial hatred and contempt does not, so long as it is not
addressed to individuals. Yet the latter form of speech
causes real harm and it can and, in my opinion, should
be sharply denounced throughout the University com-
munity. Less extreme expressions of bigotry (including
off-hand remarks that embody harmful stereotypes) are
also hurtful to individuals and bad for education. They
too should be discouraged, though again by means other

than the disciplinary process.

In general, the disciplinary requirements that form
the content of the Fundamental Standard are not meant
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to be a comprehensive account of good citizenship
within the Stanford community. They are meant only to
set a floor of minimum requirements of respect for the
rights of others, requirements that can be reasonably
and fairly enforced through a disciplinary process. The
Stanford community should expect much more of itself
by way of tolerance, diversity, free inquiry and the
pursuit of equal educational opportunity than can pos-
sibly be guaranteed by any set of disciplinary rules.

8. Is the proposal consistent with the First Amend-
ment?

Though Stanford as a private university is not bound
by the First Amendment as such, it has for some years
taken the position that, as a matter of policy, it would
treat itself as so bound. I agree with the policy, and I
believe that this proposal is consistent with First Amend-
ment principles as the courts have developed them.
However no court has ruled on the constitutionality of
a harassment restriction based on the “fighting words”
concept, and no one can guarantee that this approach
will prove acceptable. What in my view is virtually
certain is that any broader approach, for example one
that proceeds on the basis of a theory of group defama-
tion, or (like the University of Michigan regulation
recently struck down by a federal court) on the basis of
the tendency of speech to create a hostile environment,
without restriction to “fighting words” (or some equiva-
lent such as “intentional infliction of serious emotional
distress”), will be found by courts applying current case
law to be invalid. B

To all the people who think the press goes
too far sometimes, consider the alternative.

m

| was imvolved, where it was desuned and
where it was bound. It did concede in 1986
that the incident was classified as among its

WASHINGTON (AP) — New dcl:nI\I
about the Navv's 1965 | ‘s

To learn more about the role of a
Free Press and how i1 protects your
nights, call the First Amendment
Center ar 1-800-542-1600.

of Greenpeace, said their research had
established that mam atha I.fﬂ]e pm
didu't tell us,

i who would?
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Free Expression and Discriminatory Harassment

1. Stanford is committed to the principles of fx.'ee in-
quiry and free expression. Students have the .nght. to
hold and vigorously defend and promote their opin-
ions, thus entering them into the life of the Unive‘r-
sity, there to flourish or wither according to their
merits. Respect for this right requires that students
tolerate even expression of opinions which they find
abhorrent. Intimidation of students by other stu-
dents in their exercise of this right, by violence or
threat of violence, is therefore considered to be a
violation of the Fundamental Standard.

2. Stdnford is also committed to p‘rincip!eS of equal
opportunity and non-discrimination. Each stut'ient
has the right of equal accesstoa Star'lford education,
without discrimination on the basis of .sex. race,
color, handicap, religion, sexual orientation, or na-
tional and ethnic origin. Harassment of stude'ms on
the basis of any of these characteristics contributes
to a hostile environment that makes access to educa-
tion for those subjected to it less than equaj.‘ Such
discriminatory harassment is therefore considered
to be a violation of the Fundamental Standard.

This interpretation of the Fundamental Standard is
intended to clarify the point at which.pr.otected free
expression ends and prohibited discnmmat.ory har-
assment begins. Prohibited harassment includes
discriminatory intimidation by threats of violence,
and also includes personal vilification of students on
the basis of their sex, race, cc_)lor. handicap, religion,
sexual orientation, or national and ethnic origin.

4. Speech or other expression constitutes harassment
by personal vilification if it:

a) is intended to insult or stigmatize an indi-
vidual or a small number of individuals on
the basis of their sex, race, color, handicap,
religion, sexual orientation, or national and

ethnic origin; and

b) isaddressed directly to the individual or in-
dividuals whom it insults or stigmatizes;

and

¢) makes use of “fighting” words or non-
verbal symbols.

In the context of discriminatory harassment, “fighting”
words or non-verbal symbols are words, pictures or
other symbols that, by virtue of their form, are com-
monly understood to convey direct and visceral hatred
or contempt for human beings on the basis of their sex,
race, color, handicap, religion, sexual orientation, or
national and ethnic origin,

Comments

The Fundamental Standard requires that students act
with “such respect for. .. the rights of others as is de-
manded of good citizens.” Some incidents in recent
years on campus have revealed doubt and disagreement
about what this requirement means for students in the
sensitive area where the right of free expression can
conflict with the right to be free of invidious discrimi-
nation. This interpretation s offered for enactment by
the Student Conduct Legislative Council to provide
students and administrators with some guidance in this
area,

The interpretation first restates, in Sections | and 2,
existing University policy on free expression and equal
Opportunity respectively. Stanford has affirmed the
principle of free expression in its Policy on Campus
Disruption, committing itself to support “the rights of
all members of the University community to express
their views or to protest against actions and opinions
with which they disagree.” The University has likewise
affirmed the principle of non-discrimination, pledging
itself in the Statement of Nondiscriminatory Policy not
to “discriminate against students on the basis of sex,
race, color, handicap, religion, sexual orientation, or
national and ethnic origin in the administration of jts
educational policies.” Ip Section 3, the interpretation
recognizes that the free expression and equal opportu-
nity principles conflict in the area of discriminatory
harassment, and draws the line for disciplinary pur-
Poses at “personal vilification™ that discriminates on
one of the bases prohibited by the University's non-
discrimination policy.

WINTER 1990 @ 51




1. Why prohibit “discriminatory harassment,”
rather than just plain harassment?

Some harassing conduct would no doubt violate the
Fundamental Standard whether or not it .was b'asec‘j on
one of the recognized categories of invic.llous dlSCl'.lml-
nation—for example, if a student, motxva@ by jeal-
ousy or personal dislike, harassed another Wlﬂ'l {'epea.ted
middle-of-the-night phone calls. Persom?l vilification
that is not discriminatory might in sorr.le circumstances
fit within the same category. The queftxor.r h?s thus been
raised why we should then define discriminatory har-
assment as a separate violation of the Fundamental

Standard.

The answer is suggested by rfeﬂfectif)n on th(.t reason
why the particularkinds of discnmmfmop n'aentloned in
the University’s Statement on Nor',d'lstcnnunat?ry PO]_'
icy are singled out for special prohlblf:lon. Ob\(nously it
oy ersity policy not to discriminate against any
. gm: in the administration of its educational policies
cs)tr:la:; arbitrary or unjust basis. Why then enumerate
usex, race, color, handicap, religion, sexual orientation,
and national and ethnic origin” as specunzlly prol.nbxte.d
bases for discrimination? The reason is that, in this

: oty at this time, these characteristics are the target of
soclet]y rvasive invidious discrimination. Persons
:::cﬂla ﬂ):eg: characteristics tend. to suffer the special
injury of cumulative discrimina.tlop: t!1ey are subjef:ted
to repetitive stigma, insult, fand mdlg'n!ty on the basis of
a fundamental personal trait. In addmon: for members
of certain vulnerable groups, a l(?ng .hnstory clos.ely
associates verbal abuse with intxml'datlon by physnf:al
violence, so that vilification is expenenf:ed as assau?twe
in the strict sense. It is the cumulative :.md socially
pervasive discrimination, often linked to vnoler!ce, tl.lat
distinguishes the intolerable injury of wounded identity
caused by discriminatory harassment from the to.ler-
able, andrelatively randomly distribu'ted, hurtof brfnsed
feelings that results from singk? incidents of ordinary
personally motivated name-calling, a form of hurt that
we do not believe the Fundamental Standard protects

against.

2. Does not “harassment” by definition require
repeated acts by the individual charged?

No. Just as a single sexually coercive proposal can
constitute prohibited sexual harassment, so can a single
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instance of vilification constitute prohibited discrimi-
natory harassment. The reason for this is, again, the
socially pervasive character of the prohibited forms of
discrimination.

3. Why is intent to insult or stigmatize required?

Student members of groups subject to pervasive
discrimination may be injured by unintended insulting
or stigmatizing remarks as well as by those made with
the requisite intent. In addition, the intent requirement
makes enforcement of the prohibition of discriminatory
harassment more difficult, particularly since proof
beyond a reasonable doubt is required to establish
charges of Fundamental Standard violations.

Nevertheless, I believe that the disciplinary process
should only be invoked against intentionally insulting
or stigmatizing utterances. The kind of expression
defined in Section 4(c) does not in my view reach the
level of “fighting words™ unless used with intent to
insult. For example, a student who heard members of
minority groups using the standard insulting terms for
their own group in a Jjoking way among themselves
might—trying to be funny—insensitively use those
terms in the same way. Such a person should be told that
this is not funny, but should not be subject to discipli-
nary proceedings.

The threat of prosecution for possibly thoughtless or
insensitive misuses of the kind of terminology or sym-
bolism defined in Section 4(c)alsocreates the danger of
chilling campus discussion of race, gender, and other
sensitive issues, in which these terms and symbols will
naturally be mentioned, and where some may naturally
mistake quotation or mention for deliberately insulting
use. Confining the disciplinary offense of harassment
to intended direct insults or fighting words, backed by
the requirement of proof beyond a reasonable doubt,
should prevent any serious chilling effect of this kind,
thus preserving the necessary breathing space for vigor-
ous and free debate on these topics.

4. Why is only vilification of “a small number of in-
dividuals” prohibited and how many are too
many?

The principle of free expression creates a strong
presumption against prohibition of speech based upon



its content. Narrow exceptions to this presump%ion are
traditionally recognized, among other categories, for
speech that is defamatory or assaultive: and (a cIos.ely
related category) for speech that constitutes ﬁgﬂtmg
words.” The interpretation adopts the concep.t of “per-
sonal vilification” to help spell out what C.OIISFIITL?ICS -the
prohibited use of fighting words in the mscnmmanor;
context. Personal vilification is.a. narrow catego;y 0_,
intentionally insulting or stigmatm.mg.st.atemeni ;z ::d
individuals (4a), directed o mf)se mdmicuals (4b),
expressed in viscerally offensive form (4¢).

This excludes “group defa,mati?n“——insulting state-

ents concerning social groups dlrected.to r.he cafnpl..ts
o ublic at large. The purpose of this Ilmlltanon is
i ﬂ:“-’— y tra breathing space for vigorous public deb.ar.e
o s, protecting even extreme and offens!ve
- cmgliln,d'le public context against potential.ly chill-
}lnt::f?:ct of the threat of disciplinary proceedings.
1

The expression “small number” of indivi'dt_lajs in4(a)

th man“group”or“detenninate 'gljoup ')1s meantto
S that prohibited personal vilification does not
fﬂake Cliaf oup defamation” as that term has been un-
include gl' constitutional law and in campus debate.
e mt case for application of the prohibition of
o CIeare'SI'ﬁcation is the face to face insult of one in-
P‘?T'S‘)ﬂal by 1another. Of course more than one person
dw‘dua% bylted face to face, and vilification by tele-
C;[;nzei;nrf;t essentially different from vilification that
p

is literally face to face.

For reasons such as these, the exact co:?tm.trsf of thi
concept of insult to “a small nur:nber of 1-nfhwcluals
cannot be defined with mecham?al precision. One
limiting restriction is that the reqmrementi of 4(a) and
4(b) go together, so that a “small numb::r of persor!s
must be no more than can be and ar‘e. é{ddressed di-
rectly” by the person conveying the vilifying message.

For example, I believe that a poste:r placed in the
common area of a student residence might be foupc'i to
constitute personal vilification of all the stu_de'nts hv-mg
in that residence who possess the characteristic subject
to attack. Any such finding would depend, however,
upon an individualized determination of the knowledge
and intent of the person or persons placing the poster.

5. What do “fighting words" have to do with fight-
ing?

The term “fighting words™ means words (or other
forms of expression) so intolerable in our society that
they are likely in normal circumstances to provoke
violent response. The expression has become a term of
artin connection with free speech issues. The term does
not imply that violence is considered an acceptable or
appropriate response, even to discriminatory vilifica-
tion; disciplinary proceedings are meant to substitute
for, not supplement, violent response. The term also
does not mean that a threat or prediction of violent
response can by itself turn protected speech into unpro-
tected “fighting words”; any such principle would es-
tablish a veto over free expression on the part of anyone
willing to threaten violence. Nor, for similar reasons,
should the term be read to imply that an actual threat or
likelihood of violent response is a necessary element for
application of the “fighting words™ concept; statements
that in themselves constitute “fighting words” do not
become protected speech simply because their immedi-
ate victims are, for example, such disciplined practi-
tioners of non-violence, or so physically helpless, or so
cowed and demoralized, that they do not, in context,
pose a realistic physical threat. In my view, “fighting
words” should be considered essentially equivalent to
words that would justify imposition of tort liability for
intentional infliction of emotional distress.

6. What is the point of the terms “by virtue of their
form” and “commonly understood” in the defini-
tion of “fighting words?”

These terms in Section 4(c) are meant to limit vilifi-
cation to expression using epithets or pictorial represen-
tations that are, as a matter of general social consensus,
recognized as gut-level insults to those with the charac-
teristic in question. The restrictive term “by virtue of
their form” is meant to exclude charges of harassment
being brought on the basis that certain social and politi-
cal views are in and of themselves, simply by virtue of
their content, offensive and insulting to members of
groups that they concern. Thus under this interpreta-
tion, the expression of racist, sexist, homophobic, or
blasphemous views as such, even with the intent to
insult, and personally directed to those known to be
vulnerable to that kind of insult, does not by itself
violate the Fundamental Standard.
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with the passenger’s ability to read, con-
verse, meditate, or even doze? How
significant is it that the passenger cannot
reasonably be expected to leave the vehi-
cle entirely? See Lehman v. Shaker
Heights, Sec. V infra.

IV. “FIGHTING WORDS,” OF-
FENSIVE WORDS AND HOS-
TILE AUDIENCES

CHAPLINSKY v. NEW HAMP-
SHIRE, 515 U.S. 568, 62 S.Ct. 766, 86
L.Ed. 1031 (1942): In the course of
proselytizing on the streets of Rochester,
N.H., appellant, a Jehovah's Witness, de-
nounced organized religion. Despite the
city marshal's warning to “'go slow™ be-
cause his listeners were upset with his
attacks on religion, appellant continued
and a disturbance occurred. At this
point, a police officer led appellant to-
ward the police station, without arresting
him. While enroute, appellant again
encountered the city marshal who had
previously admonished him. Appellant
then said to the marshal (he claimed, but
the marshal denied, in response to the
marshal's cursing him): "You are 2 God
damned racketeer” and "'a damned Fascist
and the whole government of Rochester
are Fascists or agents of Fascists.” He
was convicted of violating a state statute
forbidding anyone to address “any offen-
sive, derisive or annoying word to any
other person who is lawfully in any [pub-
lic place] [or] call[ing] him by any of-
fensive or derisive name,” as construed
by the state court to ban "words likely
to cause an average addressee to fight” ;
“'face-to-face words plainly likely to cause
a breach of the peace by the addressee.”
The Court, per MURPHY, J., upheld the

conviction, deeming It unnecessary to
demonstrate” that appellant's epithets
were “likely to provoke the average per-

son to retaliation.” The Court’s opinion
contains the following famous passage on
what has been called the “two-level”
theory of the first amendment: *

“There are certain well-defined and
narrowly limited classes of speech, the
prevention and punishment of which
have never been thought to raise any
Constitutional problem. These include
the lewd and obscene, the profane, the

libelous, and_the insulting or ‘fighting’
words—those which by their very utter-
ance inflict injury or tend to incite an im-
mediate breach of the peace. [S]uch ut-
terances are no essential part of any ex-

osition of ideas, and are of such slight
social value as a step to truth that any
benefit that may be derived from them is

clearly qutweighed by the social interest
in order and morality.”
n order and mora ity.

See Kalven, The Metaphysics of the Law
of Obscenity, 1960 Sup.Ct.Rev. 1, 10. See
also Haiman, How Much of Our Speech is
Free?. The Civ.Lib.Rev,, Winter, 1975, pp-
111, 123-24; Note, 53 B.U.L.Rev. 834, 8362
(1973).

As Professor Haiman has pointed out, su-
pra at 123. “this diserimination between two
classes of speech made its first U. S. Supreme
Court appearance in_Cantwell v. C ot
[310 U.S. 296, 60 S5.Ct. — 8+ L.Ed. 1213
1 v Jehovah's Witnesses had been con-
Yicted of religious solicitation without a per-
mit and of breach of the peace. The Court
set aside both convictions. It invalidated the
permit system for “religious” solicitation, be
cause it permitted the licensing official t0
determine what causes were upgligious,” thud
allowing a “‘eensorship of religion.” In set
ting aside the breach of peace conviction. be-
cause the offense covered much protect
conduct and left “ton wide a discretion in its
application.” the Court, per Roberts, J., noted:
“One may, however, be guilty of [preach of
the peace] if he commits acts or makes state
ments likely to provoke violence and disturl-
ance of good order. [Iln practicallf a}i
[such decisions to this effect], the provocath™®
language [held to constitute] a preach of th¢
peice consisted of profane, indecent or ulm!:
ive remarks dirceted to the person of the
hearer. Resort to € ithets or personul abuad
i not in_any _Prope ounicaiion v
inw_t_f_t&_or opinion _safequarded bi_he
Comstitution, and its punishment as a T?ﬁﬂl
inal act lunder a narrowly drawn statute
would raise no question under that 0
ment.” (Emphasis added.)
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with the passenger's ability to read, con-
verse, meditate, or even doze? How
significant is it that the passenger cannot
reasonably be expected to leave the vehi-
cle entirely? See Lebman v. Shaker
Heights, Sec. V infra.

IV. “FIGHTING WORDS,” OF-
FENSIVE WORDS AND HOS-
TILE AUDIENCES

CHAPLINSKY v. NEW HAMP-
SHIRE, 315 U.S. 568, 62 S.Ct. 766, 86
L.Ed. 1031 (1942): In the course of
proselytizing on the streets of Rochester,
N.H., appellant, a Jehovah's Witness, de-
nounced organized religion. Despite the
city marshal's warning to “'go slow” be-
cause his listeners were upset with his
attacks on religion, appellant continued
and a disturbance occurred. At this
point, a police officer led appellant to-
ward the police station, without arresting
him. While enroute, appellant again
encountered the city marshal who had
previously admonished him. Appellant
then said to the marshal (he claimed, but
the marshal denied, in response to the
marshal's cursing him): *“You are a God
damned racketeer” and "'a damned Fascist
and the whole government of Rochester
are Fascists or agents of Fascists.” He
was convicted of violating a state statute
forbidding anyone to address “any offen-
sive, derisive or annoying word to any
other person who is lawfully in any [ pub-
lic place} {or] call[ing] him by any of-
fensive or derisive name,” as construed
by the state court to ban "words likely
to cause an average addressee to fight”
“face-to-face words plainly likely to cause
a breach of the peace by the addressee.”
The Court, per MURPHY, J., upheld the
conviction, deeming it ‘'unnecessary fo
demonstrate” that appellant’s epithets
were "'likely to provoke the average per-

son to retaliation.”” The Court’s opinion
contains the following famous passage on
what has been called the “two-level”
theory of the first amendment:

“There are certain well-defined and
narrowly limited classes of speech, the
prevention and punishment of which
have never been thought to raise any
Constitutional problem. These include
the lewd and obscene, the profane, the
libelous, and the insulting or ‘fighting’
words—those which by their very utter-
ance inflict injury or tend to incite an im-
mediate breach of the peace. [Sluch ut-
terances are no essential part of any ex-
position of ideas, and are of such slight
social value as a step to truth that any
benefit that may be derived from them is
clearly outweighed by the social interest
in order and morality.”

a See Kalven, The Metaphysics of the Law
of Obscenity, 1960 Sup.Ct.Rev. 1, 10. See
also Haiman, How Much of Our Speech i8
Free?. The Civ.Lib.Rev., Winter. 1975, pp-
111, 123-24; Note, 53 B.U.L.Rev. 834, 8362
(1973).

As Professor Haiman has pointed out, su-
pra at 123. “this diserimination between o
classes of speech made its first U. S. Supreme
Court appearance in Cantwell v. Connecticut,
[310 T.S. 296, 60 S.Ct. 000, 84 L.Ed. 1213
(1940)].” Jehovah's Witnesses had been con-
victed of religious solicitation without a per-
mit and of breach of the peace. The Court
set aside both convictions. It invalidated the
permit system for “religious' solicitation, be-
cause it permitted the licensing official to
determine what causes were “religious,” thus
allowing a “censorship of religion.” In set-
ting aside the breach of peace conviction, be
cnuxe the offense covered much protecwd
conduct and left “too wide a discretion in its
application,” the Court, per Roberts, J., noted:
“One may, however, be guilty of [breach of
the peace] if he commits acts or makes state
ments likely to provoke violence and disturt-
ance of good order. [Iln practically }‘”

[such decisions to this effect], the provocative
language (held to constitute] a breach of tht
peace consisted of profane, indecent 0T abus

ive remarks directed to the person of ! 3
hearer. Resort to epithets or personal abude
is not in any propcr 3ense communication ¢
information or opinion safeguarded by the
Constitution, and its punishment as 4

inal act [under a narrowly drawn stafu“';
nstry

erim-

would raise no question under that i
ment.” (Emphasis added.)
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NEW SCHOOL FOR SOCIAL RESEARCH

GRADUATE FACULTY OF POLITICAL
AND SOCIAL SCIENCE

63 FIFTH AVENUE
NEW YORK, N.Y. 10003
(212) 741-8777

OFFICE OF THE DEAN

September 21, 1990

TO: Executive Faculty

FROM: Tom Bowden |

RE: Special Meeting, Monday, October 8, 2:30-4 PM, Ernst Wolff

Co enc 24

Dean Wolfe is convening a special meeting of the Executive
Faculty, at which President Fanton and Provost Walzer will be
present, to discuss the attached proposed University Policy on
Discriminatory Harassment, and the Bernstein Committee report,
which was distributed earlier. A limited number of the latter

will be available in this office.

Please be good enough to mark this date on your calendars. ~
Many thanks. ~



////‘

OFFICE OF THE DEAN / GRADUATE FACULTY / NEW SCHOOL FOR SOCIAL RESEARCH

September 14, 1990

To: GF Faculty
From: Alan Wolfe OJJB

President Fanton has suggested that I distribute to all of
you a copy of the proposed University Policy on Discriminatory
Harassment. He welcomes your comments and suggestions on this

policy.



UNIVERSITY POLICY ON DISCRIMINATORY HARASSMENT

ool for Social Research is committed to fostering an
ggioggl‘;’ef: ? for teaching and learning within a racially ga\nd
culturally diverse communlgy that va%ues mutual respect.and human
Signity an is supportrve"og 1ntel}ecpu§1, agplstic and
professional growth and the principle of individual difference.

these benefits are compromised when individuals or groups
within the community engage 1n deliberate acts of discriminatory
harassment and coercion against other members of the university.
such acts undermine the fundamental values of the entire community
and contribute to a.hostlle environment which may limit or deny
access to the educational process, not just for those subjected to
such acts, put to the community as a whole. Discriminatory

harassment is, therefore, prohibited.

However,

prohibited discriminatory hgrassment is defined as intimidation by
threats and/or acts of v1olepce, or personal vilification of
university members on the basis of their race, color, religion,
sex, sexual orientation, ethnic origin, handicap, age or marital
status. speech or other expression constitutes discriminatory
harassment bY personal vilification if it:

a) Is ;nt?nqed to insult or stigmatize, threaten or intimidate
an 1nd1y1dual or a small number of individuals on the basis
of ;pelr'.rgce, color, religion, sex, sexual orientation,
ethnic origin, handicap, age or marital status; and

b) is addressed directly to the individual or individuals whom
it insults or stigmatizes; and

c) makes use of "fighting" words or non-verbal symbols.

In the context of discriminatory harassment, "fi i "
n9n-verba1 sympols are words, pictures or oéheglggﬁgggswgﬁg: g;
virtue of their form, are commonly understood to convey di}ect
hatred or cqntempt for human beings on the basis of one or more of
the categories of personal attributes contained in this policy and
the New School's Statement on Equal Opportunity. Y



DRAFT DATED AUGUST 21, 1990

PROCEDURES FO

The

discriminatory
steps, which are

I.

II.

III.

IV.

R RESPONDING TO DISCRIMATORY HARASSMENT

procedure to be follpwed in cases of alleged
harassment consists of the following five (5)
explained in detail below.

nsultation with the divisional ombudsperson or

itial co . h
i mber of the university.

trusted me

piscussion of the complaint with the members of the
division of the person complained against appointed by
the Dean to handle discriminatory harassment complaints
and review and resolution of the complaint through

informal means.

Review, of the complaint by the University-wWide
committee on Discriminatory Harassment.

Penalty imposed by the Provost

Appeal to the President

INITIAL CONSULTATION WITH THE OMBUDSPERSON OF THE
COMPLAINANT'S ACADEMIC DIVISION OR TRUSTED MEMBER OF THE

UNIVERSITY.

Anyone who believes that s/he has been the victim of
discriminatory harassment or believes s/he has witnessed
S?CP pehav1or 1s encouraged to consult with his or her
divisional ombudsperson appointed by the Dean to discuss
these matters. If the individual prefers, s/he ma
discuss the matter with another trusted meﬁber of thg
university, who will in turn be able to consult with the
ombudsperson. It is not necessary for those comin
forward to be certain about what has taken place in ordeg
to seek advice or to discuss experiences. The
ombudsperson shall attempt, if possible, to resolve the
mat?er. All.lnqulrles, at this stage, will be held
entirely confidential. '

If, at the conclusion of these dis i
) cussions, t
wt.xo .be'lleves that s/he has been a ' vih:tigne rsgg
discriminatory harassment wishes to file a complaint
’

1



II.

s/he shall be advised of these guidelines and procedures

by the ombudsperson. . .
Pzrsons wishing to file a complaint by proceeding to Step

2 must do so within 30 days of the alleged incident. 1If
the alleged incident takes place within 30 days of the
end of the semester, the complainant shall initiate Step
2 within 30 days after the beginning of the following

semester.

DISCUSSION OF THE COMPLAINT WITH THE MEMBERS OF THE
DIVISION OF THE PERSON COMPLAINED AGAINST APPOINTED BY
THE DEAN TO HANDLE DISCRIMINATORY HARASSMENT COMPLAINTS
AND REVIEW AND RESOLUTION OF THE COMPLAINT THROUGH

INFORMAL MEANS.

Each year, the Dean will appoint aqd.qulish the names
of three or four members of the division who will be
responsible for handling discriminatory harassment
complaints. This group will be composed of faculty,
students and administrative staff who have received
orientation training in this area. The complainant has
the option of discussing his or her complaint with one
or two members of the group or with the group as a
whole. The complainant should choose the arrangement with
which s/he is most comfortable. The complainant may be
accompanied and advised by the person s/he consulted in
Step 1 or by any other member of the university.

The purpose of these discussions shall be to make a good
faith effort to establish the facts and resolve the
complaint. The appointed member(s) of the academic
division should use a great degree of discretion and
flexibility in deciding what informal means would be most
effective, such as having private confidential
discussions with the parties involved, or through such
other means as they may deen appropriate.

The complainant shall have the option at any point during
the course of these discussions to advise the appointed
member (s) of the academic division of his or her desire
to terminate Step 2 and proceed to Step 3. Similarly,
the appointed member(s) of the academic division may
advise the complainant to proceed to Step 3 at any point
during Step 2 if they conclude that informal resolution
of the complaint is impossible.

Step 2 should take no longer than one month to complete.
The appointed member(s) of the academic division shall

report_the outcome of Step 2 to the Dean. If either the
complainant or the person(s) complained against believe

2




atter has not been resolved satisfactorily and
zgggszhismcontinue the process, s/he shall so advise the
Dean who will inform the Chair of the University-Wide
Committee on Discriminatory Harassment that the case is
being forwarded for the committee's consideration.

MPLAINT BY THE UNIVERSITY-WIDE COMMITTEE
III. REVIEW OF THE CO
ON DISCRIMINATORY HARASSMENT.

committee on Discriminatory Harassment is

i sit . i
The ggﬁgfig g;mmittee composed o©f nine members: six
a = from each academic division of the New

one T
faggi&y fgr social Research in New York) and three
2€udents (one undergraduate, one graduate and one "non-

g " art-time student) who have received
tr?d;t;g?g; E;aining in the areas <covered by
°¥lzriminat0ry and sexual harassment. In addition to
dl3iewing discriminatory harassment complaints, the
gsmmittee has jurisdiction over sexual harassment and
university-wide disciglinary'.cases. Members .of the
committee, as well as 1its Chgirpe;son, are appointed by
the President of the University from .n9m1nations
submitted by the Deans of the academic divisions. Any
member of the Committee with a conflict of interest in
a given case may be asked to disqualify him or herself

from participating in the case.

Review of discriminatory harassment complaints by the
University-Wide Committee on Discriminatory Harassment
is initiated by the person(s) who requested review of the
case in Step 2 submitting a written statement or
complaint to the to the Committee Chairperson who shall
then request individual written statements from the other
party or parties involved. The Committee may interview
the parties, either separately or together, call
witnesses and otherwise attempt to establish all relevant
facts. Once the Committee has satisfied itself as to the
establishment of the facts and circumstances of the case,
the Committee shall make a determination as to whether
the Policy on Discriminatory Harassment has been
violated. If the Committee finds that penalties are
warranted it shall inquire of the Provost whether prior
similar cases exist in which either of the parties were
involved before recommending an appropriate penalty to
the Provost. The structure of penalties, in increasing
order of severity, is:

1. Warning, verbal and /or written
2. Probationary status

3. Suspension

4. Dismissal or expulsion

3



IV.

5. Any of these penalties combined with a recommendation
that the person seek professional counseling.

6. Such other penalties or remedial action as the

Committee may suggest as appropriate.

The Committee shall report its findings and recommended
penalty, if any, to.the Provost. The member of the
Committee shall not discuss the case except at Committee

sessions.

Step 3 should proceed as promptly as possible and
ordinarily should be concluded by the end of the term in

which the complaint was brought.

PENALTY IMPOSED BY THE PROVOST

The Provost will review the findings of the Committee and
any recommended penalty and inform the person charged
promptly. The Provost w%ll keep a record of all cases
reviewed by the University-wide Committee on
Discriminatory Harassment as well as a record of
complaints handled within the academic divisions,

reported by the Deans.

APPEAL TO THE PRESIDENT OF THE UNIVERSITY

Any party to a case may appeal to the Presi
University if s/he believes and can demonstrtgi?ih:i Egz
procedures set forth herein were not followed properl

or where s/he has new information, not previously
available.  Where new information is presented thg
President in his/her sole discretion may remand the case
to the University-Wide Committee on Discriminato

Harassment for reconsideration. ry

After consideration of an appeal, the Presid
the penalty, usi ! ident may alter
in sgép 3.Y, sing the structure of penalties outlined

B. OTHER PROCEDURES

a.

Administrative Staff

ghe University's Policy and Procedures on Discriminatory
arassment are intended to supplement rather than

glrcumscrlbe.the employer's rights. fThe Director of

fersonnglf w1th:the approval of the Senior Vice-President
or Administration and Finance shall jissue separate

4



guidelines wi i
vorkplace. with respect to alleged harassment 1in the

Mixed cCases

Occasionally, a complainant may believe that s/he has

suffered in one incident a violation of the University's
and Sexual Harassment. 1In

Policies on piscriminatory ana
such cases, s/he should discuss this with the
ombudsperson in Step 1 to determine which procedure to

follow.

Retaliation Forbidden

tion of the University's rules tor i

e bringing a complaint of discrizgzitgte
Anyone shown to have threatened, brou iz
es, made punitive use of gradgs

d or denied a promotion to anotheé

It is a viola
against anyon
harassment.
false coun
arbitrarily dismisse
or to have otherwise retaliated agai e o s
pecause ©of his/her complaint wgiinsgeanségﬁlV1dual
disciplinary action. Any indication of retji‘?t .to
spoglq be propptly reported to the Dean of th alliation
division (or 1n the case of administrative st ; academic
pirector of Personnel) who is responsiblz ff to the

ration of the case. S/he will review th:rfagg:

conside
and recommend appropriate action.
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DRAFT #1 - 8/31/92

REVISED UNIVERSITY POLICY ON DISCRIMINATORY HARASSMENT

The New School for Social Research is committed to being an
academic community that is racially and culturally diverse, that
values mutual respect, human dignity, and individual differences,
and that is supportive of intellectual, artisitic, and

professional growth.

These benefits are compromised when individuals or groups
within the community engage in acts of discriminatory harassment
and coercion against other individuals or groups, including
initimidation by threats and/or acts of violence or personal
vilification on the basis of race, color, religion, sex, sexual
orientation, ethnic origin, handicap, age, marital status, or
other personal attributes. Such acts undermine the fundamental
values of the entire community and contribute to a hostile
environment which may limit or deny access to the educational
process, not just for those subjected to such acts but to the

community as a whole.

This policy statement is not intended to discourage the
expression of ideas that, while they may be offensive, are
protected by the university's Policy on the Free Exchange of
Ideas and the university's Statement on Freedom of Artistic
Expression, and by the First Amendment of the Constitution of the

United States.

The New School believes that speech or other expression
constitutes discriminatory harassment if it:

(a) deliberately insults, stigmatizes, threatens or
intimidates an individual or small group of specific
individuals on the basis of race, color, religion, sex,
sexual orientation, ethnic origin, handicap, age, marital
status or other personal attributes; and

(b) is addressed directly to the specfic individual or
individuals whom it insults, stigmatizes, threatens, or

initimidates; and
(c) makes use of "fighting words" or non-verbal symbols.

In the context of discriminatory harassment, "tighting
words" or non~verbal symbols are words, pictures or symbols that
are, as a matter of common knowledge, understood to convey direct
hatred or contempt for human beings and that by their vary
utterance inflict injury or tend to incite an immediate breach of

the peace.
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NEW SCHOOL FOR SOCIAL RESEARCH

Affirmative Action Report Fall 1991
TABLE 1: Administrative Staff by Ethnicity
Africas Asian Native Underrep. *Report Nosresideat Town!

Americas Latiso Americes Amesicas Grosps Popalatios Afess Usnreporind Soff
Central 17 3 3 0 23 104 0 0 104
Administration 16.3% 2.9% 29% 0.0% 22.1%
Adult 1 1 0 0 2 33 0 0 33
Davision 3.0% i 3.0% 0.0% 0.0% 6.1%
Mannes E L 0 0 1 14 0 0 14
College 0.0% 7.1% 0.0% 0.0% 7.1%
Graduate 2 0 i 0 0 2 13 0 0 13
Faculty 15.4% 0.0% 1 0.0% 0.0% 15.4%
Grad School 4 Li 0 0 5 20 0 0 20
of Management 20.0% 5.0% | 0.0% | 0.0% 25.0%
Parsons School 4 3| 0 0 7 53 0 0 53
of Design 7.5% 5.7% | 0.0% 0.0% 132%
Eugene Lang 2 Ly 0 0 3 9 0 0 9
College 22.2% 11.1% 0.0% 0.0% 333%
Jazz 1 0, 0 0 1 4 0 0 4
Program 25.0% 0.0% 0.0% 0.0% 250%
UNIVERSITY 31 10 3 0 ] 2501 X B -258
TOTALS 124% 4.0% 12% £0% 178 T . et

TABLE 2: Administrative Staff by Gender

Womes Mes Totsi
Central 51 53 104
Admmistration 49.0% 510%
Adult 18 15 33
Dwision 54.5% 45.5%
Mannes 10 4 14
College 71.4% 28.6%
Graduate 9 4 13
Faculty 69.2% 30.8%
Grad School 12 8 20
of Management 60.0% 40.0%
Parsons School 40 13 53
of Design 75.5% 24.5%
Eugene Lang 4 5 9
College 44.4% 55.6%
Jazz 1 3 4
Program 25.0% 750%
148 108 250
TOTALS BO%| - 420%
06—~Mar-92

page |



NEW SCHOOL FOR SOCIAL RESEARCH

Affirmative Action Report Fall 1991
TABLE 5: Full Time Faculty by Ethnicity
Africas Asisn Natwe Totsl  *Report Nos—r1ok Totsl
Americas Latiso Americas _Americas Unadesrep FPopsiatios Afies Unreporwd Facalty
[Xdult 0 0 0 0 0 0 0 0
Division ERR ERR ERR ERR ERR
Mannes 1 ‘ 1 1 0 3 26 0 26
College 3.8% 3.8% 3.8% 0.0% 11.5%
Graduate 2 1 3 6 69 0 69
Faculty 2.9% 1.4% 4.3% 0.0% 8.7%
t Grad School 1 2 0 0 3 20 0 20
| of Management 50% .  10.0% 0.0% . 00% | 150%
"Parsons School L 2 L 0 4 31 0 31
| of Design 307  65%.  32%.  00%, 129%
[Eugene Lang 3] 0 0. 3 12 0 12
College 25.0% ¢ 0.0% | 0.0% . 0.0% 25.0% \
Jazz L 0 0 0 1 3 0 3
Prograni 33.3% | 0.0% 0.0% | 0.0% 33.3%
UNIVERSITY 9 6 5 | 0 20 161 01 161
TOTALS 56% 3% 3.1% 4 00% 12.4% R S , .
TABLE 6: Full Time Faculty by Gender
Womes Mes Totsl
Adult 0 0 0
Division ERR ERR
Mannes 9 7 26
Coliege 34.6% 65.4%
Graduate 23 46 69
Faculty 33.3% 66.7%
Grad School 7 13 20
of Management 35.0% 65.0%
Parsons School 15 16 31
of Design 484% 51.6%
Eugene Lang 7 5 12
College 58.3% 41.7%
Jazz 0 3 3
Program 00% | 100.0%
UNIVERSITY 61 160 i61
TOTALS 3715% 82.1%
05~Mar-92 page 3
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Fall 1991

Tomi

Afes Uareported Facalty

0 30

Mannes 4 ) 500
College 1.0% 2.0% 5.5% 0.0% 8.5%

Graduate 0 1 0 0 1 28 0 28
Faculty 0.0% 3.6% 0.0% 0.0% 36%

Grad School 11 0 2 0 13 75 0 75
of Management 14.7% 0.0% 2.7% 0.0% 17.3%

Parsoins School 10 3 7 2 22 290 0 200
of Design 3.4% 1.0% 24% 0.7% 76%

Eugene Lang 0 1 3 0 4 37 0 37
College 0.0% 2.7% 8.1% 0.0% 108%
Jazz 16 2 0 0 18
Progrant 47.1% 5.9% 0.0% 0.0% 52.9%

UNIVERSITY 42 i3 25 2 831

TQOTALS | 61% 15% 356% 3% 118%

TAB].E&:PartTmneFacuhybyGendw

womes Mes Towml
Adult 9 22 3t
Division 29.0% 71L0%
Mannes 96 104 200
College 48.0% 52.0%
Graduate 18 10 28
Facul 64.3% 35.7%
Grad School 19 56 75
of Management 25.3% 74.7%
Parsons School 152 139 291
of Design 522% 47 8%
Eugene Lang 21 16 37
College 568% 432%
Jazz 2 32 34
Program 59% 94.1%
TINIVERSITY - StFf - 379 - B
{ TOTALS 1 485%|  545% S

05-Mar-92
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